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[Abstract]

An Examination of the Bona Fide Third Party and the ‘Retroactive Effect’ Doctrine
Regarding the Proviso to Article 11 of the Provisional Registration Security Act
- On Supreme Court Decision 2016Da248325 Decided October 28, 2021 -

Jung Eun Kim & Won Jun Chung
J.D. Candidates, Seoul National University School of Law

This paper examines the Supreme Court Decision 2016Da248325 decided October 28,
2021(hereinafter referred to as “the decision” ), focusing on whether there is a change in
the legal effect of principal registration if a bona fide third party acquires the ownership of
secured real estate after a violation of the liquidation procedure specified in the Provisional
Registration Security Act(hereinafter referred to as “the principal registration” ), and, if so,
the extent to which such effect extends.

The decision ruled that the principal registration made on the basis of the provisional
registration shall be retroactively valid when a bona fide third party has acquired the
ownership of secured real estate as per proviso to Article 11 of the Provisional Registration
Security Act. This paper aims to suggest an alternative interpretation of the proviso to Article
11 of the Provisional Registration Security Act and scrutinize the validity of the ‘retroactive
effect” doctrine presented by the decision.

The following points are substantiated through this paper: @ There is lack of historical and
literal/grammatical grounds to support the retroactive effect of the principal registration as
endorsed by the decision; @ The exact scope and extent of the reflexive effect presented by
the decision is rather ambiguous; (@ The retroactive effect granted to the principal
registration excessively favors the creditor, deviating from the original purpose of the
Provisional Registration Security Act which is to balance the interests of the creditor and the
debtor.

In conclusion, this paper proposes that the effect of the principal registration shall be
prospective, not retroactive, aligning with the purpose of the Provisional Registration Security
Act, the historical background of the provision for a bona fide third party, and systematic
interpretation of other Korean Civil Law provisions. This paper further contends that even if
the ’retroactive effect’ doctrine, which is notably deviant from the Korean Civil Law system,
were to be adhered to, additional justification is required that accounts for the consecutive change
in legal relationship induced by such doctrine.

Keywords: Provisional Registration Security Act, Provisional Registration for Security, Bona
Fide Third Party, Retroactive Effect, Reflective Effect
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