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Margin Squeeze Regulation Revisited: Analyzing the Problem of Current Price-oriented Margin
Squeeze Regulation
- On Supreme Court Decision 2018Du37700 Decided June 30, 2021 -

This paper discusses “margin squeeze,” a practice where the vertically integrated dominant
market player in an upstream market reduces the price difference between the cost of raw
materials in the upstream market and the sale price of finished products in the downstream
market. Such meager gap between the two prices makes it difficult for competitors in the
downstream market to compete effectively. Given the absence of explicit provisions in Korean
Fair Trade Law regarding the regulation of margin squeeze, there has been heated debate on
whether regulation of margin squeeze should be mandatory, and how to carry out such
regulatory moves. Amidst the lack of written regulation, the Supreme Court’s decision on June
30, 2021 in case 2018Du37700 marks the utmost precedent that establishes the legal principle
under which margin squeeze can be regulated.

The Supreme Court was valid in concluding that margin squeeze practices of the plaintiff,
a facilities-based telecommunications service operator, is subject to regulation under the Fair
Trade Law. However, the authors found the decision problematic in the sense that the
Court’” s reasoning stems from the idea of price abuse and mainly comprises of
price-oriented logic.

This paper supports the decision’s affirmation of the need to regulate margin squeeze,
based on comparative legal studies, economic analyses, and reviews of telecommunications
market regulations. However, it critiques the application of the price abuse regulation
approach for (D failing to capture the dual position of actors in squeezed margins, @ the
ambiguity of the standard for determining normal transaction prices leading to potential
regulatory gaps, @ the risk of overestimating unfairness due to focusing solely on price as
an indicator, @ and the omission of several critical factors for consideration. Furthermore,
this commentary proposes alternative approaches through refusal to deal as an interpretive
option and legislative amendments to revise the “Guidelines on Abuse of Market
Dominance.” In today’s increasingly vertically integrated markets, this paper hopes to
contribute to the resolution of squeezed margin cases.

Keywords: margin squeeze, vertical integration, price regulation, Fair Trade Act Article 5 (1)
v, refusal to deal, business messaging service
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